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636 VIRGINIA LAW REVIEW 

Statutes limiting the assignment of wages not yet earned, by 
requiring notice to the employer and other acts which give greater 
publicity to the transaction, have been questioned as violating the 
due process of law clause in the federal and State constitutions. 
In a recent case the constitutionality of such a statute has been 
upheld.!* And such is the general holding of the courts, upon the 
ground that the evil caused by money sharks' charging exorbitant 
rates is a legitimate subject for the States' exercise of the police 
power.15 In Heller v. Luts (Mo.), 164 S. W. 123, the court up- 
held the constitutionality of a statute forbidding altogether an as- 
signment of unearned wages, and refused to hold that this was a 
property right within the meaning of the constitutional guaranty. 
This decision sustains the right of the legislature to enact laws for 
the protection of the wage earner as a legitimate exercise of the 
police power.!® 



The Liability of Charitable Corporations for the Torts 
OF Servants. — It is frequently asserted, without qualification, 
that a charitable corporation is not liable for injuries resulting 
from negligent or tortious acts of a servant in the course of his 
employment, when due care has been exercised by the corporation 
in selecting the servant. The contention is that such a corpora- 
tion, by reason of its philanthropic or benevolent nature, possesses 
an absolute immunity from the doctrine of respondeat superior, 
regardless of whether the person injured be a beneficiary or a total 
stranger, provided only the corporation has been guilty of no neg- 
ligence in the selection of its servants. i While true in the main, 
the proposition thus laid down is entirely too broad, its soundness 
depending upon whether or not the injured party is a beneficiary 
of the charity. 

" Fay V. Bankers' Surety Co. (Minn.), 146 N. W. 359. 

" McCallum v. Simplex Electrical Co., 197 Mass. 338, 83 N. E. 
1108; Thompson t/. Erie R. Co., 307 N. Y. 171, 100 N. E. 791. Where 
the statute required the assignment to be accepted in writing by the 
employer, and for the wife's assent, if the assignor be a married man, 
to accompany the assignment. Held, the statute is constitutional. The 
legislature has the power to exercise the police power in furtherance of 
the general welfare. Mutual Loan Co. v. Martell, 333 U. S. 325, 33 Sup. 
Ct. 74. In Illinois such a statute was held unconstitutional, it seems, 
because its terms embraced salaries as well as wages, and was not a 
justifiable exercise of the police power. Massie v. Cessna, 239 111. 352, 
88 N. E. 153, 130 Am. St. Rep. 334. 

'° Such a statute prevents the exorbitant loans being exacted by 
money sharks, and at the same time, by preventing the assignment, 
keeps before the laborer the stimulus to work, thus benefiting both 
employee and employer. Int. Text Book Co. v. Weissinger, 160 Ind. 
349, 65 N. E. 531, 98 Am. St. Rep. 334. 

' Gable v. Sisters of St. Francis, 337 Pa. St. 354, 75 Atl. 1087; Whitta- 
ker V. St. Luke's Hospital, 137 Mo. App. 116, 117 S. W. 1189; Jensen 
V. Maine, etc.. Infirmary, 107 Me. 408, 78 Atl. 898, 33 L. R. A. (N. S.) 
141. 
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As to all persons within the class of beneficiaries, it is not to be 
denied that they are not entitled to damages for the tortious acts 
of carefully selected servants of the charity.^ While this rule is 
well established, there is a great diversity of reasons assigned for 
it. One ground on which the exemption is sometimes placed is 
that of public policy,* the contention being made that the same 
policy which encourages and maintains charitable institutions af- 
fords a sufficient reason for granting them immunity from liability 
for the tortious acts of their servants, and that if such damages 
were allowed to be paid out of the trust funds it would discourage 
the giving of money or other property for the establishment of 
charities.* Admitting that such would be the effect of a holding 
denying this immunity to eleemosynary institutions, it cannot be 
conceded that this reason alone is of sufficient weight to justify the 
rule. However great the advantages to the public may be, in the 
way of encouraging gifts to charity, this fact cannot be said to 
justify the wrong done individuals in the administration of the 
trust. Were a servant of a private individual in the process of an 
act of charity to commit a tort, public policy, which encourages in- 
dividual as well as corporate acts of charity, would not exonerate 
the master from liability, notwithstanding the loftiness of his mo- 
tives. The same argument should apply equally to both cases. 
This theory has met with severe and justly deserved criticism.^ 

A second, and more plausible, theory is that to pay damages 
for such torts would be a diversion of the funds from the trust 
purposes for which they were donated, and this would be a con- 
travention of the trust." Those courts, however, which accept 
this view display an inconsistency by admitting that, if negligence 
on the part of the corporation in selecting the servant be proved, 
the latter will then be liable for damages resulting from the acts 
of the servant.^ This would be equally a diversion of the trust 
funds, which, in strict accordance with this theory, should not 
be permitted. 

A few cases hold that charitable corporations are not liable 
either to beneficiaries or strangers under such circumstances 
on the ground that they are municipal agencies, exercis- 
ing governmental powers, and therefore entitled like the govern- 



' Downs V. Harper Hospital, 101 Mich. 555, 60 N. W. 42, 45 Am St 
Rep. 427, 25 L. R. A. 602; Hearns v. Waterbury Hospital, 66 Conn. 98, 
33 Atl. 595, 31 L. R. A. 324; Parks v. Northwestern University, 318 111. 
381, 75 N. E. 991, 3 L. R. A. (N. S.) 556. 

' Hearns v. Waterbury Hospital, supra; Whittaker v. St. Luke's Hos- 
pital, supra. 

* Jensen v. Maine, etc., Infirmary, supra. 

' Basabo v. Salvation Army, 35 R. I. 33, 85 Atl. 130, 43 L. R A. 
(N. S.), 1144. 

* Fire Insurance Patrol v. Boyd, 130 Pa. St. 634, 15 Atl. 553, 6 Am. 
St. Rep. 745, 1 L. R. A. 417; Gable v. Sisters of St. Francis, supra. Ad- 
ams V. University Hospital, 132 Mo. App. 675, 99 S. W. 453. 

' Glavin v. Rhode Island Hospital, 13 R. I. 411, 34 Am. Rep. 675. 
—5 



638 VIRGINIA LAW REVIEW 

ment to immunity from the doctrine of respondeat superior.^ In 
all these cases, though, the charity was either established and run 
by the government, or in the service of the government, or in some 
manner identified with the government. That the rule as appli- 
cable to charitable corporations generally cannot be placed on 
this ground ® however, seems manifest, since in many cases in 
which such institutions have been held to come within the rule 
they were in no sense agencies of the government. 

The true reason underlying the doctrine of immunity under 
consideration is not to be found in the inviolability of trust funds, 
or in the other theories mentioned, but rather in the contract re- 
lation which those who receive the benefits of the charity occupy 
towards such funds. In Powers v. Massachusetts Homoepathic 
Hospital,^^ it was correctly said, "One who accepts the benefits 
either of a public or a private charity enters into a relation which 
exempts his benefactor from liability for the negligence of his 
servants in administering the trust ; at any rate if the benefactor 
has used due care in selecting those servants." In accepting the 
benefits of the charity, he assumes the risk. Corporations admin- 
istering a charitable trust, like all other corporations, are subject 
to the law of the land, and cannot claim exemption from respon- 
sibility for the torts of their servants, unless the claim is based 
on a contract of the nature described above with the person in- 
jured. This conclusion has met almost unanimously with ap- 
proval, and is supported by the weight of authority.^ ^ Accepting 
this explanation as the true reason for the rule of nonliability of 
charities for the torts of servants, it follows necessarily that the 
rule is applicable only to those persons who have impliedly con- 
tracted, by accepting the benefits of the charity, that they will not 
hold the charity liable for the negligence of its servants — namely, 
to beneficiaries and no others. 

The statement that charitable institutions are not liable for the 
torts of their servants is so frequently met with in the decisions 
that it is an easy matter to conclude that, by the weight of au 
thority, it is applicable to all persons indiscriminately.. Yet a care- 
ful examination of the cases is convincing that such a conclusion 
is erroneous. In practically all the cases in which this rule is 
asserted in such broad terms, the plaintiff was a beneficiary of the 
institution. Wherever the courts have found themselves squarely 
presented with the question whether or not these institutions are 
liable to persons not beneficiaries for the torts of their servants, 

' Richmond v. Long, 17 Gratt. (Va.) 375; Maia v. Eastern State 
Hospital, 97 Va. 507, 34 S. E. 617, 47 L. R. A. 577; Noble v. Hahne- 
mann, 112 App. Div. 663, 98 N. Y. Supp. 605. 

* Parks V. Northwestern University, supra. 

'» 109 Fed. 294, 47 C. C. A. 122, 65 L. R. A. 372. 

" Bruce v. Central M. E. Church, 147 Mich. 230, 116 N. W. 951, 10 
L. R. A. (N. S.) 74; Hordern v. Salvation Army, 119 N. Y. 233, 92 N. 
E. 626, 139 Am. St. Rep. 889, 32 L. R. A. (N. S.) 62; St. Vincent Hos- 
pital V. Thompson (Va.), 81 S. E. 13. 
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almost without exception their decisions have been that such lia- 
bility does exist.*^ It has been held that public policy is best 
subserved by exonerating the charity from liability for tortious 
injuries to the servant.** But the weight of authority is to the ef- 
fect that a charitable corporation possesses no peculiar immunity 
from liability to its servants for tortious mjuries by other servants 
in the course of employment.** 

In respect to strangers, it is now uniformly held that charitable 
corporations are in no wise immune from liability for torts of 
their servants. The most recent case on this subject is Hospital 
of St. Vincent v. Thompson (Va.), 81 S. E. 13. Here the de- 
fendant in error, who had accompanied a sick friend to the hos- 
pital, was allowed to recover for injuries received by falling into 
an elevator shaft negligently left open by a servant of the hospi- 
tal. The ground on which the decision was placed was that, 
while a beneficiary by his implied contract assumes the risk of the 
negligence of servants, there is no rule of law by which it can be 
maintained that the rights of a stranger in this respect are either 
relinquished or lost. 

" Hewett V. Woman's, etc., Assoc, 73 N. H. 556, 64 Atl. 190, 7 L. 
R. A. (N. S.) 496; Bruce v. Central M. E. Church, supra; Hordern v. 
Salvation Army, supra; St. Vincent's Hospital v. Thompson, supra. 
Contra, Fire Insurance Patrol v. Boyd, supra. 

'" Whittaker v. St. Luke's Hospital, supra. 

" Cases cited in note 11, and Gartland v. N. Y. Zoological Society, 
61 Misc. 643, 113 N. Y. Supp. 108. 



